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Joint Standing Committee on the Corruption and Crime Commission — Seventh Report — 
“Unfinished business: The Corruption and Crime Commission’s response 
to the Committee’s report on Dr Cunningham and Ms Atoms” — Motion 

Resumed from 11 April on the following motion moved by Hon Alison Xamon — 
That the report be noted. 

Hon ADELE FARINA: When we were last considering this matter, I got to the point at which I informed members 
that in 2016 Dr Cunningham and Ms Atoms successfully sued the state and the three police officers involved in the 
incident in the District Court of Western Australia. The case was heard by Her Honour Judge Davis. Her findings 
were very damning of the police. The Joint Standing Committee on the Corruption and Crime Commission report 
dated October 2017 entitled “Parliamentary Inspector’s report on a complaint by Dr Robert Cunningham and 
Ms Catherine Atoms” encloses a copy of the Parliamentary Inspector of the Corruption and Crime Commission’s 
report. 

The CHAIR: Hon Adele Farina. 

Hon ADELE FARINA: Thank you. 

Page 19 sets out the key findings of fact made by Her Honour, I will read those into the record because they are 
very important. It states — 

1. Ms Atoms was an honest person and for the most part her evidence was generally credible and 
reliable; 

2. Dr Cunningham was an honest, careful and conscientious person who did not seek to embellish, 
exaggerate or reconstruct events. He was a generally credible, honest and reliable witness and his 
evidence was generally both truthful and reliable; 

3. Very little of the evidence given by police officer Traynor as to what occurred on the footpath at the 
time of the incident was supported by CCTV footage; on critical issues his evidence was 
manufactured or reconstructed in an attempt to put himself in the best possible light or to justify what 
he did; his evidence was inconsistent and neither accurate nor reliable, and Her Honour was unable 
to accept any of his evidence unless it was inherently probable or corroborated by other acceptable 
evidence; 

4. The evidence of police officer Clark involved a reconstruction of events and had many 
inconsistencies, and on critical issues was neither accurate nor reliable. Her Honour was unable to 
accept any of his evidence unless it was inherently probable or corroborated by other acceptable 
evidence; 

5. The evidence of by then retired police officer Caldwell and his service history raised a real question 
as to his attention to detail, his honesty and whether his evidence could be relied on, given his 
propensity to lie, his disrespect for the work of tribunals and his cavalier tendency to give both 
inaccurate and self-serving accounts of events. Her Honour was unable to accept any of his evidence 
unless it was inherently probable or corroborated by other acceptable evidence; 

6. There were no reasonable grounds for the police officers to suspect that Ms Atoms committed 
a breach of the peace or the offence of disorderly conduct or was hindering or obstructing the officers; 
there were no reasonable grounds for the officers to give her a move-on notice, or for telling her that 
she would be getting such an order; there were no reasonable grounds for the officers to ask her for 
her name and address; officer Traynor had no lawful reason to touch, grab or detain her, and his 
restraint and detention of her was unlawful; 

7. Police officer Clark’s pushing of Ms Atoms was not justified; there was no justification for officer 
Caldwell’s tasering of her; her arrest was not lawful; the officers’ treatment of her constituted battery 
and her subsequent imprisonment by the officers was neither lawful nor justified; 

8. The three police officers acted with malice in their dealings with Ms Atom, and the bringing and 
continuation of the charges against her by officer Clark amounted to a misuse, or wrongful or 
unreasonable use, of power for a purpose other than the proper invocation of the criminal law; 

9. There was no justification for the arrest of Dr Cunningham and it, and everything which followed 
his arrest, was unlawful; 

10. The force used to arrest Dr Cunningham and his subsequent treatment by police officers Traynor and 
Clark was unnecessary and excessive, and there was no justification for tasering him, and 
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11. The police officer’s use of excessive force against Dr Cunningham constituted battery and his 
imprisonment was neither lawful nor justified; the officers acted with malice in their dealings with 
him, and the bringing and continuation of the criminal charges by officer Clark amounted to a misuse, 
or wrongful or unreasonable use, of power for a purpose other than the proper invocation of the 
criminal law. 

Her Honour’s findings in relation to this matter are particularly damning. 

Again, borrowing heavily from the parliamentary inspector’s report, on 31 January, following that decision, 
Dr Cunningham reiterated his complaint to the Corruption and Crime Commission, requesting that it reopen the 
matter and properly conduct an independent investigation. On 15 February 2017, the Corruption and Crime 
Commissioner, Hon John McKechnie, QC, wrote to Dr Cunningham, saying that the CCC would take no further 
action on the matter. On 13 March 2017, Dr Cunningham lodged a complaint with the Parliamentary Inspector of 
the Corruption and Crime Commission, Hon Michael Murray, QC, about the Corruption and Crime 
Commissioner’s decision not to conduct an independent investigation. On the same day, Dr Cunningham also 
wrote to Commissioner McKechnie, taking issue with his decision and saying that he remained intensely 
dissatisfied. On 30 March 2017, the parliamentary inspector in a nine-page letter raised Dr Cunningham’s 
complaint to the PI with Commissioner McKechnie. The most relevant of his observations, which were contained 
in the letter, are set out on pages 22 and 23 of the fourth report of the Joint Standing Committee on the Corruption 
and Crime Commission, which I referred to earlier. I will read into the record the main parts of that report the 
parliamentary inspector raised with Commissioner McKechnie. It states — 

1. The facts established by Her Honour Davis DCJ in her judgment dated 9 December 2016 concerning 
the conduct of the police officers, and the reasons for the Fremantle Magistrate’s emphatic rejection of 
the police officers’ prosecution of Dr Cunningham and Ms Atoms on 29 April 2010, were consistent 
with the conduct of which Dr Cunningham and Ms Atoms complained on 12 December 2008; 

2. The Hon Steytler QC was critical of the Commission’s continued refusal to remove from the 
Police its internal investigation of Dr Cunningham’s complaint, even when the investigation found—
after the failed prosecution in the Fremantle Magistrates Court—that the arresting police officers had 
acted appropriately during the incident; 

That places the internal investigation at direct odds with the findings of the Fremantle Magistrates Court. The 
report continues — 

3. As the Commission had originally accepted Dr Cunningham’s complaint and had referred it to the 
Police for internal investigation, it is clear that the Commission suspected misconduct or serious 
misconduct had been committed by one or all of the police officers involved, and in my view, — 

That is, the parliamentary inspector’s view — 

the point at which the Commission’s procedures demonstrably departed from being effective or 
appropriate was when it accepted the Police internal investigation’s outcome, which was illogical 
and remains so; 

4. The Commission should not have accepted the Police internal investigation’s outcome because 
neither the Police internal investigators nor the Commission could accept the police officers’ versions 
as truthful. As such, the only two credible sources of evidence upon which the Commission could 
properly assess the complaint were Dr Cunningham and Ms Atoms; 

5. The issue now to be resolved is whether the Commission’s decision to be content with 
a demonstrably flawed Police internal investigation whose conclusions of fact were formed in direct 
contradiction to findings of fact by the Magistrate in contested proceedings, was erroneous and has 
never been corrected to ensure that the conduct of the police officers was properly investigated, 
something the Act envisages should be done; 

6. After the District Court judgment on 6 December 2016 and the history of the matter, it is difficult for 
me — 

That is, the parliamentary inspector — 

to accept the Commission’s assessment that the proven facts of the incident do not now provide it 
with an adequate basis to itself investigate the conduct of the police officers; 

7. The public interest in ensuring that the Commission is seen to fulfil its primary statutory purpose of 
addressing demonstrable cases of unlawful police behaviour—particularly when two judicial officers 
have accepted the credibility of the complainants and rejected that of the police officers—should be 
a significant consideration for the Commission; 
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8. I did not understand how the Commission’s requirement for ‘new information or evidence’ to now 
investigate the matter has any valid forensic basis because the Commission does not lack the 
necessary evidence to investigate the suspected criminality of the police officers; 

9. I did not understand the Commission’s basis for thinking that there is likely to be another source of 
‘new information or evidence’ which was not discovered and adduced in the proceedings before the 
District Court, and 

10. For these reasons I recommended that the Commission should investigate the conduct of the police 
officers so that, firstly, any criminal liability on their part is properly determined, and secondly, any 
opinion of misconduct and serious misconduct can properly be formed, should either prove to be the 
case. 

The CHAIR: The question is that the report be noted. Hon Adele Farina. 

Hon ADELE FARINA: They were the main arguments presented by the parliamentary inspector in his report to 
the commissioner, asking for the commissioner to undertake a full investigation into the matter. 

In his report, which is attached to the fourth report of the Joint Standing Committee on the Corruption and Crime 
Commission, dated October 2017, the parliamentary inspector then goes on to set out Commissioner McKechnie’s 
reply to the parliamentary inspector, dated 20 April 2017. For the purposes of being equitable, I am going to read 
his response, so members can hear both points of view. The parliamentary inspector’s report states the following 
about Commissioner McKechnie’s response — 

1. He was not the Commissioner when the original decision by the Commission was made not to 
investigate Dr Cunningham’s complaint, and he did not propose to defend the original decision or 
concede that it was wrong; but the responsibility for the present decision to take no further action is 
his alone; 

2. He has to determine how to use the Commission’s finite resources over thousands of allegations, 
assigning priority to those which would appear to require active investigation in the public interest, 
and in doing so he is immeasurably assisted by the advice given to him by a team of experienced and 
qualified officers. Recommendations were made to him by the operations committee sometimes after 
vigorous debate within it as to the best way to serve the public interest; 

3. Since 1 July 2016 the Commission has received or created 3605 allegations, 2037 of which related 
to police officers; and 1928 notifications, 836 of which were from police officers; 

4. The Commission is monitoring or reviewing fewer matters since its reorganisation in 2016. 

This is something that members in this place really need to note, and I am going to repeat this — 

The Commission is monitoring or reviewing fewer matters since its reorganisation in 2016. 

This is a reorganisation that the commission took upon itself and I think that members of the public and members 
in this place should be very concerned to hear that the CCC, which was established to independently investigate 
and monitor serious misconduct, and at that time minor misconduct also, is now investigating fewer matters than 
it did in the past, because there certainly has not been any legislative change that has brought that about. The report 
goes on to state — 

There are currently 17 matters in monitor, 9 matters in review, 11 matters the subject of preliminary 
investigation (although some of these are suspended due to lack of resources and more urgent 
priorities) and 18 matters are under active investigation (utilising the whole of the Commission’s 
investigative capacity); 

5. It is not the primary statutory purpose of the Commission to address demonstrated cases of police 
brutality, but to improve continuously the integrity of, and to reduce the incidence of misconduct in, 
the public sector; 

Which includes conduct within the police service — 

6. The decision as to which of the multitude of allegations received should be the subject of an 
investigation is informed by many factors, including the Commission’s intelligence as to where are 
the current areas of risk to the State, and possible inappropriate use of force by police officers is 
obviously one such area, but there are other areas of current risk to the body politic which must be 
considered by him as Commissioner in allocating the Commission’s resources; 

7. He does not have the luxury of choosing matters of personal interest to investigate but, aided by 
advice, must make the best decision he can in all the circumstances as to what matters in the public 
interest should be pursued. Such decisions are made knowing that inevitably there will be occasions 
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when the decision turns out to be wrong. Moreover, there are a significant number of matters which 
ought to be the subject of investigation, but the Commission cannot investigate them due to its finite 
resources. 

That again raises the issue about the commission’s finite resources. It continues — 

 That would be probably remain so even if the Commission’s resources were magically doubled; 

That is an interesting comment. On the one hand, he is saying, “We cannot investigate this matter because we have 
finite resources and we do not believe it is high enough in the priority list in terms of the public interest, but even 
if you doubled our resources, we still would not be able to do it.” The report continues — 

8. He did not intend to justify the Commission’s previous decision not to investigate Dr Cunningham’s 
complaint, though it should not be inferred that he considered it to be wrong. He approached his 
current decision about the matter on the factors known in 2017, the chief one of which was the 
District Court’s binding judgment, whose findings are incontrovertible. They include findings of 
unlawful conduct by the three police officers; 

9. In contrast to the binding findings made by the District Court about the nature of the conduct of the 
three police officers, the Commission has no power to make findings, but can only form non-binding 
opinions; 

10. The Commission cannot investigate the police officers to assist in determining if there may be 
criminality in their conduct. Any recommendation for the criminal prosecution of a person is not 
a finding that the person is guilty of a criminal offence. Moreover, the Commission cannot charge 
any person with a criminal offence, and 

11. The District Court judgment comprehensively deals with the conduct of the police officers and their 
liability, but having regard to the various competing priorities of the Commission, the lack of new 
information, the binding nature of the judgment, and the non-binding notion of any Commission 
report, he concluded that there was no sufficient public interest to justify the allocation of significant 
resources by the Commission into the complaint. He did not intend to alter his decision. 

When we read through that reasoning, we almost wonder how any matter gets to be investigated by the CCC. 
Understandably, the parliamentary inspector was not satisfied with the Corruption and Crime Commissioner’s 
response, so he again wrote to the commissioner on 2 June 2017 and his main points, as detailed in his report, 
are — 

1. The Commission’s considerations as to why it would not reopen Dr Cunningham’s complaint had, 
in my opinion, miscarried, and I hoped to persuade him to reverse his decision; 

2. So far as police misconduct is concerned, and as s 3 of the Act makes clear, it is never categorised as 
minor misconduct, but is always serious misconduct, and in this case there is evidence that various 
criminal offences may have been committed by the three police officers arising by way of their 
unlawful use of excessive force against Dr Cunningham and Ms Atoms, and their unlawful detention, 
and that these offences would fall within the definition of serious misconduct within s 4(c) of the Act; 

3. The Police internal investigation of Dr Cunningham’s complaint miscarried because it failed to reach 
the appropriate conclusions and failed to consider whether any of the three police officers involved 
should be prosecuted for any, and if so which, criminal offences; 

4. There is now no demonstrable need to reinvestigate the conduct of the police officers for the purpose 
of reaching conclusions of fact because the facts have been incontrovertibly established by 
Her Honour … 

That is in her decision in the District Court. 

nor is there any need for the Commission to inquire, by way of its investigation, whether there is now 
new information or evidence upon which its assessment should in part be based; 

5. The Commission should now take Dr Cunningham’s renewed complaint, review the available 
evidence and make its assessment as to whether it should express its opinion that police misconduct 
has occurred by way of the commission of one or more criminal offences, and otherwise in the way 
in which the complainants were dealt with in the course of their prosecution and later; 

6. In light of the Commission’s opinion so formed, it should give consideration to whether the 
appropriate course is to refer the matters to the Police as the appropriate authority to commence 
criminal prosecutions and ultimately take disciplinary action against those who remain police 
officers; 
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The CHAIR: Members, the question is that the report be noted. Hon Adele Farina. 

Hon ADELE FARINA: The report continues — 

7. It is not simply a matter of adding the non-binding opinion of the Commission to the binding 
judgment of the District Court, but of determining whether the case demands referral to the 
appropriate authority for further action in the light of the facts as they are presently known, and that 
question may not he determined by having regard to the Commission’s resources issues, and 

8. In a real sense the question is whether the complaint by Dr Cunningham, if permitted to stand 
unaddressed, risks perpetuating the impression of injustice and the failure of the integrity framework 
created by the Act. 

The parliamentary inspector has stepped it out for the Corruption and Crime Commissioner, making it very clear 
the basis on which he argues that a full investigation by the CCC is justified. 

Sadly, it does not end there. The parliamentary inspector wrote to the commissioner on 2 June 2017. The report 
states — 

Commissioner McKechnie QC replied on 22 June 2017 confirming that he had not deviated from his 
position, and that he remains of the view that there are insufficient grounds to justify any further 
involvement by the Commission. 

It is hard to understand how he came to that conclusion in light of the views expressed by the parliamentary 
inspector, who has the oversight role under the act. It just staggers me that he so easily dismissed the opinions of 
the parliamentary inspector. 

The report goes on to state — 

Finally, in response to Commissioner McKechnie QC’s letter to Dr Cunningham and Ms Atoms dated 
6 July 2017, and to provide a copy of my draft report to the Commissioner for any representations he may 
wish to make, I — 

Being the parliamentary inspector — 

wrote to him on 7 August 2017, saying: — 

I quote from his report at page 26 of the fourth report of the joint standing committee — 

Thank you for your letter dated 22 June 2017, in which you refer to your observations in your letter of 
20 April 2017. You remain of the view expressed there that there are insufficient grounds to justify any 
further involvement by the Commission. May I raise two propositions for your final consideration of the 
matter? 

Firstly, a Commission report with the appropriate opinions and recommendations (including, if you 
thought fit, for criminal prosecutions) in respect of the conduct of the police officers would require the 
Police to respond to your recommendations, and to be accountable for that response. 

That is a very, very strong and valid reason for the Corruption and Crime Commission to undertake an independent 
investigation. The parliamentary inspector went on to state — 

The Commission would then have done what it could in this matter to advance the purpose of the Act, 
expressed in s 7A(b), ‘to improve continuously the integrity of, and to reduce the incidence of misconduct 
in, the public sector’. 

It would stand in stark contrast to the current situation where the conduct of the police officers is allowed 
to go unpunished. This is the obvious distinction between the separate purposes served by a judicial 
decision and the Act. In this sense a report by the Commission would not, in my view, be superfluous. 

My second observation is that you may find it persuasive that the Commission should again become 
involved so that its final reported assessment accords with the judgment of Davis DCJ, if that is indeed 
your conclusion. 

So the parliamentary inspector again set out two very valid reasons for the CCC to have another look at the matter. 
Despite all that, Commissioner McKechnie remained steadfast in his view that he would not conduct an investigation. 

On 5 September 2017, the parliamentary inspector presented his report to the Joint Standing Committee on the 
Corruption and Crime Commission. On 12 October 2017, the joint standing committee tabled its fourth report 
entitled “Parliamentary Inspector’s report on a complaint by Dr Robert Cunningham and Ms Catherine Atoms”. 
The committee’s report is fairly simple. It considers the report of the parliamentary inspector and endorses his 
findings. At page 4 the committee states — 
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The Committee has considered the PICCC’s report and the recommendations made therein. 

The Committee found the WA police officers’ treatment of Dr Cunningham and Ms Atoms disproportionate, 
arbitrary and unlawful. The conduct could not be categorised as a transitory impulsive overreaction but 
included a sustained course of actions over months and years to deceive and exonerate. 

The Committee is dismayed and perplexed at the outcome of the internal investigation which cleared the 
police officers of any wrongdoing and the CCC’s ongoing decision not to conduct its own investigation 
into the matter. A more clear‐cut case of police misconduct over which the CCC should exercise its 
powers to investigate is hard to envisage. 

The Committee supports the intent of the recommendations made by the PICCC in his report. It urges the 
CCC to take action to appropriately respond to this untenable situation. 

Those are fairly strong words. I am sure the committee considered and chose its words very carefully. 

The committee went on to make two recommendations, which read — 

Recommendation 1 

That the Corruption and Crime Commission recommends to the Commissioner of Police that the conduct 
of the police in this matter is reinvestigated by experienced investigators unconnected to the original 
internal investigation. Focus would be on ascertaining whether any criminal conduct on the part of police 
occurred and if so, consideration be given to appropriate prosecution and disciplinary proceedings. 

Recommendation 2 
That the Corruption and Crime Commission reassess and report on the conduct of the police involved in 
the complaint made by Dr Cunningham and Ms Atoms, in the light of all relevant facts, including those 
established upon investigation and having regard to the findings made by Her Honour … 

The parliamentary inspector very clearly set out the set of recommendations, acting completely within his functions 
and powers under the act. He recommended that the CCC fully investigate that matter. That report has been 
considered by the independent joint house committee established by Parliament to oversight the CCC and work 
with the Parliamentary Inspector of the Corruption and Crime Commission. Parliament put in place layers of 
protection to ensure that the extensive powers of the CCC are not abused, and that the CCC acts within the 
parameters provided to it under the legislation. 

Both those layers of oversight—the Parliamentary Inspector of the Corruption and Crime Commission and the 
Joint Standing Committee on the Corruption and Crime Commission—found that the CCC’s decision not to 
investigate the matter was flawed, and that a reinvestigation or full investigation was justified. They found that the 
findings from the internal police investigation did not sit with the findings of Her Honour in the District Court. 
While those two diametrically opposed decisions stand, we have a problem in this state. There are some serious 
questions here. How is it that when Her Honour heard the evidence in the District Court, she found that she could 
have absolutely no faith in the evidence given by the police and that the police did not act lawfully, yet the internal 
police investigation found that there was no misconduct—no inappropriate conduct—by the police and nothing 
for those police officers to answer to? The mere fact that the internal police investigation reached a conclusion so 
different from the one reached in the District Court raises a whole lot of questions that we should all be concerned 
about around the way the WA Police Force conducts its internal investigations. It just does not seem plausible that 
those two bodies, if they had undertaken full and proper investigations, including the internal police investigation, 
could come up with an outcome that was so different. 

The CHAIR: Hon Adele Farina has the call. 

Hon ADELE FARINA: It is just unacceptable and difficult to understand how the police internal investigation 
could come up with a finding so different from that held by Her Honour in the District Court. 

That then begs a question. That situation having arisen, it did not appear to concern the internal investigation unit 
at the police, the then Commissioner of Police or the CCC that the internal police investigation made findings so 
different from the findings held in the District Court. That, in itself, was enough to justify a reinvestigation of the 
matter or a fuller investigation of the matter. I find that absolutely extraordinary and it concerns me because it 
suggests that the capacity to paper over things continues to exist in our systems despite all the efforts we as 
a Parliament have put in place to try to ensure that that does not happen. 

Hon Alison Xamon: Despite millions of dollars. 

Hon ADELE FARINA: Yes. The Corruption, Crime and Misconduct Act 2003 makes it very clear that the 
Corruption and Crime Commission is to focus on police misconduct issues and that all allegations in relation to 
police should be treated as serious misconduct matters, yet it investigates so very few of those matters. With all 
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the evidence before the CCC on this case, and in particular the findings that were backed by Her Honour, it still 
did not feel the need to have another look at the decision made by the police internal investigation unit that there 
was no case to answer. What further concerns me is that in all of this, there does not appear to be or there is no 
reported review by the CCC of its processes on how it came to the conclusion that it was appropriate to refer this 
complaint to the police for their own investigation, and that after the decision handed down in the District Court, 
the CCC still did not form a view that maybe it should review its earlier decision. Maybe it needs to review the 
processes that it used in making that decision because clearly there was a problem. Clearly, this case fell through 
the cracks, for want of a better word. I would have thought that all the red flags would have been up and everyone 
would have wanted to review this case to make sure that what happened never happens again. That is a critical 
issue of concern. 

Two parliamentary inspectors independently and at different times reviewed the complaints by Dr Cunningham 
and came to the conclusion that the CCC had failed to perform its obligation under the act and recommended that 
the CCC undertake a full investigation or at the very least get the police to undertake another investigation in light 
of the outcome in the District Court. Those are two separate independent pieces of advice from two parliamentary 
inspectors. On top of that, two formations of the Joint Standing Committee on the Corruption and Crime 
Commission have on each occasion reviewed those separate parliamentary inspector reports and formed their own 
views in support of the parliamentary inspector that this matter warranted further investigation, and that there were 
issues of grave concern that warranted further investigation. Despite two parliamentary inspectors raising concerns 
and two formations of the Joint Standing Committee on the Corruption and Crime Commission expressing the 
same views, the CCC has failed to respond in a way that any normal and reasonable person would consider to be 
adequate or appropriate in the circumstances. This Parliament has received those reports and on each occasion it 
has merely noted those reports. It is incumbent on us to look behind what is going on here because, clearly, there 
is something wrong in the process and in the system. Maybe it needs legislative change to ensure that there is 
a capacity to place a requirement on the CCC to undertake an investigation in certain circumstances, and maybe 
we need to toughen up the powers of the parliamentary inspector in that regard. I do not know; I do not have the 
answers just off the top of my head and this needs to be investigated objectively and in a lot of detail. But we 
cannot allow the situation that has arisen in this case to go without some form of review, investigation and action, 
nor can we allow it to happen again. If we do not do something now, you can bet your bottom dollar that it is going 
to happen again. If we do not fix the system that is clearly broke and that has manifested itself in this situation, we 
are going to get a repeat of it. I do not think anyone in this chamber would have liked to experience what 
Dr Cunningham and Ms Atoms have gone through, and I do not think anyone in this room would like any other 
member of the community to be subjected to that. If we do not act, if we do not do something, the chances are that 
this is going to happen again. 

We are at the point at which the CCC committee tabled its report on 4 October 2017. We find again that on 
30 November 2017, the joint standing committee on the CCC—so strongly did it feel that an injustice had occurred 
that needed to be fixed—tabled yet another report, its seventh report, titled, “Unfinished business: The Corruption 
and Crime Commission’s response to the Committee’s report on Dr Cunningham and Ms Atoms”. I failed to pick 
up a copy of that; I have left it behind in my office. Fundamentally, this is a third report on this matter that has 
been provided to Parliament, again stating, “Look, this situation continues despite the fact that two parliamentary 
inspectors have reported twice on their concerns in relation to this case and despite the fact that this committee 
and a previous formation of the joint standing committee on the CCC have reported their concerns; the CCC has 
just chosen to ignore all of that.” A reasonable organisation would say, “Okay, in view of all the concern that has 
been raised by the joint standing committee on the CCC and by the parliamentary inspector, who has the power of 
oversight over our conduct, and regardless of our personal views on this issue, we should go through the process 
of undertaking a fuller investigation into this matter.”  

The fact that the CCC, having made a decision originally in 2006, I think, has not moved from that decision is 
a great issue of concern. In public life we all need to step back and reassess decisions that we have made. We are 
all human and we make decisions. With the benefit of hindsight we might form the view that perhaps if we had 
had all the information, we would not have made that same decision. The CCC has been provided with an 
opportunity to reconsider its position on a number of occasions, yet has steadfastly chosen not to do so, despite 
a police internal investigation that found there was no wrongdoing by these police officers, and a decision in the 
District Court that was found against the police officers that they had deliberately told mistruths and reconstructed 
the facts to suit the position that they had taken and that they had unlawfully detained Dr Cunningham and 
Ms Atoms—they had unlawfully tasered them and imprisoned them. It is just extraordinary that in 
Western Australia in a democracy in 2018, we think that this is okay and we do not think that we should be 
demanding a response from the CCC, which addresses some of the issues that we need to deal with. 

It is important for us to understand how the CCC deals with police complaints. The following information is taken 
from the CCC’s last annual report for 2016–17. 
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The CHAIR: Hon Adele Farina, continuing her introductory remarks! 

Hon ADELE FARINA: Thank you very much, Mr Chair. 

The CCC’s 2016–17 annual report states that 53 per cent of allegations received by the CCC are against 
WA police. That is 53 per cent; this is a significant account in anyone’s assessment. Generally, this is a reflection 
of the nature of police work and not a reflection of how police do their work. I genuinely believe that most police 
officers do an excellent job in very, very difficult circumstances, but as with all professions, a handful of police 
officers operate outside the law or in the split second in which they may be required to make a decision, they make 
a poor decision. We are all human. The significant number of allegations against the Western Australia Police 
Force received by the Corruption and Crime Commission is also a reflection of the act, because the act requires 
notification of police complaints. In the CCC annual report, the number of allegations against WA police increased 
from 2 284 in 2015–16 to 2 647 in 2016–17. We are seeing an increase in the number of complaints against police, 
not a decrease, which should indicate to the CCC that it needs to continue to be very thorough in carrying out its 
responsibility to oversight police and complaints against police, because complaints are on the increase.  

The 2016–17 annual report states that a total of 4 939 allegations were received by the CCC—that is total 
allegations, not just those against police officers—and the CCC decided to take no further action in relation to 
60 per cent of those allegations. So, 60 per cent of all the allegations received by the CCC in 2016–17 resulted in 
no action by the CCC. That is an extraordinary figure. Now, 38.1 per cent of the allegations were referred to the 
relevant agency for that agency to review. A total of 1 880 allegations were referred to the relevant agency. Of 
these 1 880 allegations, the CCC decided to monitor only 102. Out of 1 880 allegations that the CCC deemed to 
be sufficient enough to warrant an investigation, it determined to monitor the outcome in relation to only 102 of 
those investigations. Only 16 allegations were reviewed independently by the CCC, which is about 0.3 per cent of 
all allegations received. 

We have this massive organisation that has been established as an independent watchdog—independent oversight 
and independent investigator—over, in its current form, matters of serious misconduct and tasked with the job of 
oversighting police, and of the 40 000-plus allegations it received in 2016–17, it independently investigated only 
0.3 per cent of allegations. I am sure that if the community understood that, it would be asking some serious 
questions. What is the point of setting up an organisation that goes on to investigate only 0.3 per cent of the 
allegations that it receives? That is an extraordinarily low figure. I understand that the CCC cannot investigate all 
the allegations that it receives and that a lot of allegations will be vexatious or baseless, and I understand that we 
cannot expect that figure to be anywhere near 100 per cent, but I think that if we took a straw poll of people in 
Hay Street, most in the community would expect that figure to be a hell of a lot higher than 0.3 per cent. We 
have to wonder whether we are getting value for money when we are getting only 0.3 per cent of allegations 
investigated. 

Of the 2 647 allegations against WA police received in 2016–17, the CCC decided to take no further action on 
1 444; 54 allegations were referred to police, with the CCC to monitor and review the report; nine were investigated 
jointly by the CCC and WA police; and only three were investigated by the CCC independently. This agency was 
set up with a specific power under the act to investigate allegations of police misconduct and despite having 
a specific function to do this, it independently investigated only three complaints, it jointly investigated with police 
only nine complaints and it monitored 54 complaints that were referred to police. That is out of 2 647 complaints. 
Again, I think that we should be really concerned about those figures and I urge the Joint Standing Committee on 
the Corruption and Crime Commission to review this in greater detail with police. Why is this happening? How 
can the CCC be satisfied that the internal investigations conducted by WA police are satisfactory when it has 
reviewed only 54 of them? 

Hon Alison Xamon: When we already know that some are clearly not! 

Hon ADELE FARINA: Yes. 

I want to point out that when I did my own independent count of what is listed in the annual report, there was a gap 
in the figures that I could not account for. Looking at the breakdown of how the CCC handled police complaints 
provided in its annual report and taking the 1 444, plus 54, plus nine, plus three, I get 1 510, but the report states 
that there were 2 647 allegations. I do not know what happened to the missing portion of allegations that are not 
reported in the report, but maybe the Joint Standing Committee on the Corruption and Crime Commission might 
like to ask that question of the CCC. I, for one, would be interested to know that. Maybe they are still pending. 
I do not know, but I would certainly like an answer. I would have thought that when analysis is provided in an 
annual report that the agency might make sure that the components it is reporting on add up to the total amount of 
allegations that it has received. Maybe I have missed something; I am happy to stand corrected. 

Perhaps if the CCC had been independently investigating 100 allegations a year, I might understand why it was 
unable to have another look at, or chose not to investigate, this particular case, but it investigated only three cases, 
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and that has been fairly consistent throughout the years. It is not that 2016–17 was an unusual year. That is about 
the level of investigation that the CCC has consistently undertaken. To me, that is way too low for an organisation 
that is tasked with this particular function: to investigate allegations of police misconduct and to oversight 
investigations by the police internal affairs unit. I think that those figures would be a lot higher if the commission 
was performing at the level that the community expects of it. We need to be concerned about that and questions 
need to be asked about that. 

Another interesting fact the community would be really concerned to learn about is that in 2016–17, the CCC 
published a total of seven reports. Apparently, the CCC had been too busy to undertake a fresh investigation into 
the Cunningham and Atoms matter, but it generated only seven reports in 2016–17 and investigated a very small 
number of allegations in total. Of the overall allegations, it investigated 16 for the whole of 2016–17. That made 
the CCC too busy to consider a request by the Parliamentary Inspector of the Corruption and Crime Commission 
and the Joint Standing Committee on the Corruption and Crime Commission to undertake a full investigation on 
the matter of Dr Cunningham and Ms Atoms. On my assessment, that is a completely unacceptable situation. 

The CHAIR: There is approximately three minutes left for this. Hon Adele Farina. 

Hon ADELE FARINA: I want to make that point that we know of the CCC’s role in undertaking investigations. 
When the CCC receives an allegation and assesses it, it has four options open to it under the legislation. The 
Corruption and Crime Commission can investigate or take action without the involvement of the appropriate 
authority or any other independent organisation, or it can investigate and take action in cooperation with the 
relevant authority. The third option is that it can refer the allegation to the relevant authority to investigate or, 
finally, it can take no action at all. 

Under section 37 of the act, when referring an allegation to an independent agency or appropriate authority for 
action, the CCC has the capacity to provide that agency with any information it has in its possession about that 
allegation. It even has the authority to provide a report to the relevant authority and include recommendations on 
what that authority needs to investigate. It also has the capacity to specify the time within which that authority is 
required to take action. The commission has quite extensive authority in that referral power. There is no 
opportunity for the independent agency or the relevant authority to say, “Thanks for the referral, but we decline to 
investigate due to our limited resources”, if it has the view that it would not be the best use of its finite resources. 
There is no capacity for any agency that receives a referral from the CCC to thank the commission for the referral 
but say that it has limited and finite resources and it cannot undertake the investigation. However, that is exactly 
what the CCC commissioner did in response to the request by the parliamentary inspector that he undertake a full 
investigation into this matter. 

Relevant authorities would not be able to respond to the CCC referral on the basis that the agency needed to 
allocate its finite resources to best serve the public interest and that the agency did not believe an investigation of 
a matter referred by the CCC would be the best use of its finite resources in the public interest. They do not have 
the capacity to do that, yet the CCC commissioner thought it was appropriate to respond to the parliamentary 
inspector in those terms. The relevant authority would not be able to say that it disagrees with the commissioner’s 
assessment and that, therefore, it will not allocate resources to undertake the investigation referred to it, or that it 
has already looked into the matter and it is quite satisfied that it made the right decision so it will not reinvestigate 
the matter. The relevant authority does not have the power to do that. 

The CHAIR: That item stands postponed under temporary order 4. That brings us very close to a time when I shall 
have to report. 

Consideration of report postponed, pursuant to standing orders. 
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